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EDITORIAL NOTES. 


Apropos of the question as to how far the United States Steel 
Corporation was to blame for the attempted great strike which began 
last month, the following figures are illuminative, taken from the 
reports of 1918: 

Approximate number of employés in 1918, 268,710. 

Number of plants, 145. 

Number of employés holding stock in company, 70,000, 

Total wages paid in 1918, $452,663,524. 

Wage increase from 1915 to 1918, 131%. 

Wages unskilled help, lowest, $3.50; highest, $6; skilled help, 
lowest, $7; highest, $70 to $80. 

Rollers highest priced help, average $30 a day and run up to $80 
a day; next highest priced help, melters, average $20 a day. 

Average wages paid 1914, $905; in 1916, $1,042; in 1918, $1,950. 

Division of employés: Manufacturing properties, 199,029; coal 
and coke properties, 28,878; iron ore, 12,619; transportation, 25,055; 
miscellaneous properties, 3,629. 

Largest plants under control of the corporation and its sub- 
sidiaries: Carnegie Steel Company, with 32 works; American Steel 
and Wire Company, with 35 works; American Bridge Company, 14; 
American Sheet and Tin Plate Company, 26, these plants being 
widely scattered in the South, Pennsylvania, Ohio, Minnesota, In- 
diana, West Virginia, Illinois, Wisconsin and Missouri. 

The “New York World” well said in comments upon the statistics 
as given above: “No class of workers in the United States were more 
favored by war than the steel workers. Many a poor clerk or book- 
keeper would thank his stars if his pay had been advanced by one- 
tenth of the increase in the wages of some of these employés in the 
steel industry while the war lasted. To most Americans this steel 
strike does not seem a strike of oppressed workers to obtain long- 
merited relief that could not be obtained by other means. It seems 
rather the deliberate use of war-favored employés in a great industry 
to further increase the power and prestige of organized labor at the 
expense of national production. Its aim is not to help the needy, but 
to better the gains of those who have prospered.” Further comment 
would seem unncessary, but we do not hesitate to add to the fore- 
going that the strike was a crime, and only emphasizes the fact that 
Congress should enact a law providing for arbitration of all import- 
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ant differences between employers and employed, except that the 
American principle of an open shop, i. e., the right of any person to 
employ whom he pleases when he pleases, must be maintained, and 
enacting that strikes without arbitration shall be a crime. 





Federal Judge John C. Knox, in New York City, has declared 
to be unconstitutional and void the sections of the New York State 
income tax law (Chapter 627, Laws of 1919) applying to non-residents. 
The opinion was given on a motion to dismiss the suit of the Yale 
& Towne Manufacturing Company v. State Controller Eugene S. 
Travis, the suit being to restrain enforcement of that portion of the 
law taxing non-residents. Judge Knox, while holding that the law is 
unconstitutional and void so far as it seeks to levy an income tax 
on non-residents, explained that nothing in his opinion should be con- 
strued as affecting the application of the law to residents. The 
decision is likely to be taken directly to the United States Supreme 
Court by the State on appeal. If it receives a quick hearing in that 
Court, the decision may be available for the guidance of the Legis- 
lature at the beginning of the next regular session. In substance, 
Judge Knox found that the law is unconstitutional because it runs 
counter to the constitutional provision decreeing equality between 
citizens of the different States. Judge Knox said: “By reason of 
the decision I have determined should be made in this case it will 
be unnecessary to enter upon a discussion of the enactment in its 
entirety. That the State possesses practically unlimited powers of 
taxation within the realm of its jurisdiction, save as circumscribed by 
constitutional limitations, is fundamental, and income taxes are no 
exception. The outstanding question, it seems to me, of this litigation 
is whether the Act (as drawn) transgresses upon the equal privileges 
and immunity provision of the Federal Constitution, and if it does, I 
need not proceed any further. So far as decided cases on this precise 
question go, there appears to be none. It is necessary to consider 
more or less original sources and resort is had in the case of Cor 
field v. Coryell, 4 Washington Circuit Reports, 381. The accuracy 
of the language and the authority of this case, so far as I know, have 
been above question, and Justice Washington there said that he had 
no hesitation in confining the expression that ‘The citizens of each 
State shall be entitled to all privileges and immunities of citizens in 
the several States, to those privileges and immunities which were in 
their nature fundamental, which belong of right to citizens of all free 
Governments and which have at all times been enjoyed by the citizens 
of the several States which compose the Union from the time of their 
becoming free, independent, and sovereign.’ Among these funda- 
mental rights, said Judge Washington, were . . . exemption from 
higher taxes or impositions than are paid by the other citizens of the 
State. It need not be argued that the rights of a corporation created 
by one State within the borders of another State are not altogether 
similar to the rights of a natural person so circumstanced.” 





EDITORIAL NOTES. 29! 


Lord Finlay, former Lord High Chancellor of England, repre- 
sented the British Bar at the recent meeting in Boston of the Ameri- 
can Bar Association. It is said of him that, some years ago, in reply 
to a question by the committee of the Bar of Shanghai as to the duty 
of counsel who is defending a prisoner of the plea of “not guilty” 
when the prisoner has confessed to him that he did commit the offense 
charged, he declared that “if the confession has been made before the 
proceedings have been commenced, it is most undesirable that an 
advocate to whom the confession has been made should undertake 
the defense, as he would most certainly be seriously embarrassed in 
the conduct of the case, and no harm could be done to the accused 
by requesting him to retain another advocate.” The second part of 
his answer dealt with cases where confession was made to an advo- 
cate while the proceedings were in progress. Then Lord Finlay 
held that such a contingency constitutes no bar to the advocate’s 
appearing, or continuing to appear, in the prisoner’s defense. Such a 
confession, he contends, “does not release the advocate from his im- 
perative duty to do all that he honestly can for his client.” This is a 
view which we think, obtains in America among all lawyers who 
consider the morality of their acts. 





In Roper v. Pryor, 169 Northwestern Reporter 257, plaintiff, a 


practicing attorney, sought to restrain defendant, who had been 
employed in his office, from practicing the legal profession in the same 
county as plaintiff. Judge Morrissey, of the Supreme Court of 
Nebraska, in rendering the opinion says: “Actions of this kind are 
not uncommon in some lines of business, but, after a diligent search, 
the writer finds no case where, under circumstances such as disclosed 
by this record, an established lawyer has sought, in a Court of equity, 
to withhold from a brother practitioner, who has served as his clerk 
and assistant, the opportunity of engaging in his profession. It 
appeared that defendant entered plaintiff's employ under agreement 
to not engage in law practice in the same county within ten years 
after termination of the contract. He failed to live up to his agree- 
ment, and the Court held that he was properly enjoined.” The validity 
of the contract was not questioned by the parties, and was therefore 
assumed by the Court. 





Guilty of contempt, and adjudged to pay a fine of $500 and costs 
in contempt proceedings, was the result of the acts of charitably 
inclined sheriff to whom a prisoner was committed by the United 
States District Court for the District of Montana. While in charge 
of the jail he released a prisoner for eight hours a day for 40 days, 
to the end, as the return to the information states, “that the prisoner 
could work in the mines to secure support for his family ; that respond- 
ent acted thoughtlessly, and without differentiating federal from state 
prisoners—acted without intent to violate the commitment.” Judge 
Bourquin in Re O’Rourke, 251 Federal Reporter 768, expresses his 
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idea of the sheriff’s duty as follows: “It was respondent’s plain 
duty to continuously imprison the convict for the term. He failed, 
not only committing contempt of this Court (that is, violated its 
order), but also the offense of escape, whether tested by Federal or 
State law. That charity which covereth a multitude of sins excuseth 
not here. Respondent, free to gratify his charitable disposition from 
his own purse, erred when he did so at the expense of the administra- 
| tion of justice and of the United States.” 


—_ i Ean i. a, 





MR. CRANDALL’S VIEWS ON NEW JERSEY LAW 


To the Editor of the Journal: 


SIR :—Counsellor Keasbey, as president of the late State Bar 
Association at Atlantic City, intensified his memorial to the Courts of 
the United States on the volumes of logomachy of judicial decisions 
piled up in this country of ours. In his “Memorial” he says: “Unless, 
therefore, the problem is seriously attacked, it is not improbable that 
in the near future the burden of accumulated precedents will not only 

ie become serious but unsupportable. Indeed, it may ultimately jeopar- 

, dize our whole theory of customary, as distinguished from codified 
law; and may impair, if not destroy, our doctrine of the sanctity of 
judicial precedents.” 

About a year previously Mr. Justice Swayze, at the Bar Associa- 
bj tion of the United States, held the mirror up to the useless length of 
elaboration of cases by our Judges and intensified the necessity for 
more brevity. These, with numerous other strictures and criticisms 
upon our inherited jural procedure, are now universal among enlight- 
‘oa4 ened jurists wherever this English system prevails. The English sys- 
| tem of Judge-made law by implicit obedience to Judge-made prece- 
dents their own colonies have abandoned, and the Australian Code is 
regarded as an improvement upon even the Prussian. But most of 
our States have adopted the codification called the Napoleon Code; 
that is, they have adopted its classification of subjects, the divisions 
and subdivisions of correlated subjects. 

By inspection of any of the modern codes of civil law it will be 
seen that by perspicuity (by cross-references to mere number of the 
4 section, and by condensation) eight or ten volumes of our present 
Bade) j statutes can be written into one. Besides, agglomeration of separate 

& $e statutes in our Revised Statutés show the utter impracticability of 

3 leaving the law-making power to our annual Legislature. 

ae The scheming of special interests and partisan squabbles for posi- 
tions to suck the treasury is demonstrated by the obvious fact that we 
have at least four times as many offices as the service requires, and a 
session of our Legislature is a menace to the public service. A State 
| Constitution is a wrong conception of public utility. A State is insti- 
Ape tuted by its citizens, not constituted. The term is correct when 

hi applied to the union of our several States, but not to a single State; 
3 a single State should be “instituted” by a code of laws created by the 
people and alterable and amendable only by the people by a referen- 
3 dum vote. 


. > gai gr Ce Be ce = ae 


—_ -—_ 


ae =~ 3 04) AF. & or oh we 05 OO 464 = SK oe | 


MDH wt @ #7 DMD = er rr + 


a 
t 
l 
a 





MR. CRANDALL’S VIEWS ON NEW JERSEY LAW. 293 


The talent to draft an act of legislation by the use of adequate 
terms is confined to a very few. In framing the original Constitution 
of the United States the delegates created a Committee on Style, and 
it is very instructive to see how three or four pages of a report of a 
committee was conspicuously condensed to two or three lines. The 
Committee on Style consisted of Johnson, Hamilton, Morris, Madison 
and King, and their final work, strange to say, contained several pages 
less than that of our present State Constitution. The great State of 
New York attempted long ago the job of codification, but they di- 
rected their efforts toward the codification of mere rules of Court pro- 
cedure ; a large volume on the simple duty of Courts in the administra- 
tion of remedies for violation of Judge-made precedents of the law. 
This was very unscientific. If they had consulted the 4th Book of 
the Institutes of Caius they would have discovered that the adminis- 
tration of remedial justice was exclusively the province of the Judge. 

Administration and legislation are two different functions scien- 
tifically and practically considered. In the time of Caius, the parties 
litigant were required to so formulate their controversies that the 
litigious questions in dispute would so conspicuously appear as to be 
ebvious. If the formula ‘was incomplete in this respect the Pretor 
reconstructed it. If the question in dispute appeared to be one of legal 
right or law, as we call it, he put his finger on the section of the code 
and rendered judgment. If there appeared a conflict as to the existence 
of any fact, he, the Pretor, referred it to a Judge to make inquisition 
as to the facts in dispute and return his findings to the Pretor, for 
judgment. This is the origin of the rules of reference in Chancery, and 
today there is no more excuse for a Practice Act in our civil law Courts 
than in Chancery. 

But Counsellor Keasbey threw a calcium light on the situation 
when he said with evident regret: “Indeed it may ultimately jeopar- 
dize our whole theory of customary as distinguished from codified law, 
and may impair if not destroy our doctrine of the sanctity of judicial 
precedent.” The collocation of the terms “sanctity of judicial prece- 
dent” ornaments the Judge with a kind of ephod, or symbol of 
divinity. 

But in the modern stoical hermeneutics of justice and social and 
economical laws, utility has outgrown the load of canons elaborated 
by English and American Judges. And to grope with searchlights 
through the tens of Judge-essays for the solution of controversies is 
intolerable lost motion, and, as Counselor Keasbey truly says, the only 
escape is to codify the laws, make the law for the Judges and not have 
the Judges make the law for suitors. Not two sources of the law, the 
written and unwritten, but the written by scientific codification. All 
the nations of Western Europe except England have adhered to the 
system of codification inherited from their Roman ancestors, and this 
system is improved as time, enlightenment and experience approve. 

In the light of English history, in the controversy between Coke 
and Bacon as to the right of Chancery to exist at all, it would appear 
that Chancery survived. The Chancery formula has so encroached 
upon the common Courts and general issue that today our Practice 
acts are conforming to Chancery formulas evolved from logical aver- 
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ments of facts exhibiting the concrete controversy in hand. Hence the 
necessity of extinguishing our present costly, dilatory Trenton,Courts, 
and creating a single Court of at least two Judges, not a single Judge 
for jural disposition of all controversies arising in the administration 
of codified law. Have Judges enough and no more; and elected by the 
people. It must be that every honest, well-informed lawyer will agree 
that in civil controversies a jury is a nuisance, a costly, irresponsible 
burden with not a single redeeming attribute. 

When we look at the Codes of Louisiana, California, Ohio and 
others, we see that the whole law is contained in a book a little larger, 
say 100 pages more, than Besson’s Forms, averaging 12 sections on a 
page, and each section expressing more than is expressed on a whole 
page of our compilation. 

But objections are suggested that a code cannot anticipate and 
provide for all complexities that may arise in human affairs, and that 
Courts of Equity have tentacles that reach conditions that cannot be 
anticipated by a written code. From actual inspection it will be seen 
that mere equities are provided for better than can be found in Equity 
precedents. Take the example of vendor and purchaser of land under 
the Napoleon Code: 

Art. 2535. “If the buyer is disquieted in his possession or has just 
reason to fear that he shall be disquieted by an action of mortgage, or 
by any other claim, he may suspend the payment of the price, until the 
seller has restored him to quiet possession or caused the disturbance 
to cease, unless the seller prefers to give security, or unless the buyer 
has been informed before the sale of the danger of eviction.” 

Art. 2536. “In the case mentioned in the preceding article the 
seller who cannot receive the price, from being unable to give security, 
may compel the buyer to deposit the price subject to the order of the 
Court to await the decision of the suit.” 

Art. 2537. “The purchaser may also require the deposit to relieve 
himself from the payment of interest.” 

Art. 2538. “If the purchaser has paid before the disturbance of his 
possession, he cannot demand a restitution; he can neither demand a 
restitution of the price nor security during the suit.” 

Art. 2539. “If the buyer does not pay the price the seller may sue 
for dissolution of the sale.” 

Art. 2540. “The dissolution of the sale of immovables is sum- 
marily awarded, when there is danger that the seller may lose the price 
and the thing itself. If that dahger does not exist, the Judge may 
grant to the buyer a longer or a shorter term, according to the circum- 
stances, provided such term exceed not six months.” 

So it appears that not only the right but the formula of procedure 
is suggested. 

But to codify the laws of New Jersey so as to realize all the bene- 
fits and utilities of which the subject is capable is a big job. It is too 
comprehensive for our bucolic political-upstart Legislature. 

In the present condition it is a problem for the lawyers. Napoleon 
employed three learned professors of philosophy for two years to 
make the French Code. The Bar must induce the Legislature to 
employ from the ranks of college professors who can read Latin, 
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French and German, and who have made the subject a matter of 
study, and provide salaries and means to carry on the work for at least 
two years. Anda committee of the Bar Association should insist upon 
the selection of three experts who should be required to publish from 
time to time specimens of their work, so that the Bar can see not only 
that the work is progressing, but also the quality thereof. When the 
job is completed an extra session of the Legislature should be called 
and appropriate statutes enacted to submit the work to a vote of the 
people, that the same can be ventilated and discussed, and, if approved 
by vote, it should constitute a complete institution of New Jersey 
for the future, and the present Constitution and laws relegated to the 
junk heap. Provision should be carefully made that no modification of 
any of the terms of the Code could be made except by majority vote 
of the people. 

Inasmuch as the lawmaking body would thus be superceded, then, 
for administration purposes, a commission of three could be created to 
be in session all the time in analogy to our commissioners for cities 
and counties. The day of rum and mechanical partisan political con- 
trol must end. We have suffered enough from these vices. There is 
no more occasion for New Jersey to carry the barbarous load of the 
past century than Ohio or California. As said before, our State has 
confidence in its Bar, and while the world is in the melting pot New 
Jersey should keep pace with reconstruction. 


Atlantic City, N. J. J. J. CRANDALL. 





ABRAMSON V. NEWARK CLEANING AND DYE WORKS 


(Essex Common Pleas July, 1919) 


Workmen’s Compensation—Contract as to Compensation—‘‘Mistake of Facts’’— Law as 
to Modifying Contract—‘‘ Dependents.” 


Case of Michael Abramson and Annie Abramson, Petitioners, 
against Samuel Gross, trading as The Newark Cleaning & Dye Works, 
Respondents. On petition under Workmen’s Compensation Act. 

Mr. John V. Laddey for Petitioners. 

Mr. M. Casewell Heine for Respondents. 

MARTIN, J.: This proceeding is brought by Michael Abram- 
son and Annie Abramson, petitioners, father and mother of Harry 
Abramson, deceased, on behalf of themselves and Etta and Minnie 
Abramson, sisters, and Philip Abramson, brother of deceased, under 
the Workmen’s Compensation Act, approved April 4, 1911, the amend- 
ment of 1913, Chapter 174, page 302, (1st Sup. Com. Stat., p 1640), 
and the various supplements and amendments thereof, against Samuel 
Gross, trading as The Newark Cleaning & Dye Works, respondent. 

Upon filing the petition a day was fixed for a hearing, and after 
the service of process and a copy of the petition respondent appeared 
and answered and the matter came on for hearing. ; 

On the 5th day of April, 1916, petitioners entered into a written 
agreement on behalf of themselves and Etta, Minnie and Philip 
with respondent in accordance with the provisions of the Act by 
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which petitioners were to receive compensation from respondent, and 
the contract describes Annie, the mother, and Etta, Minnie and Philip, 
all as actual dependents of Harry Abramson, deceased. It provides 
that for the purpose of settling and determining the rights and liabili- 
ties of the parties and the amount of compensation due the parents, 
sisters and brother of Harry Abramson under the Workmen’s Com- 
pensation Act, that Michael and Annie Abramson make the declara- 
tion of fact that Michael is the father of Harry, Annie the mother, 
Etta and Minnie the sisters, and Philip the brother of deceased; that 
they and each of them were residing with and actually dependent upon 
Harry Abramson, deceased, for a long time prior to and at the time 
of the injury ; that at the time of the death of Harry Abramson Michael 
Abramson was employed as a laborer by Samuel Gross and received 
as wages about the sum of eight dollars a week, and that the expense 
to the said Michael Abramson of maintaining his family amounted to 
$23.50 a week ; table expenses about $13.00, clothes $3.00, piano install- 
ments $1.25, piano lessons $1.00, car fare to High School 50 cents, 
rent, coal and gas about $4.75; that Harry Abramson, the deceaseu, 
paid to his father, Michael, each week about the sum of $12.00, and 
in addition thereto the said Harry Abramson, deceased, paid the 
monthly rent of the premises occupied by the family at 138% South 
Sixth Street, Newark; that the ages of the actual dependents of Harry 
Abramson, deceased, are as follows: Michael, forty-six years; Annie, 
forty-six years; Etta, thirteen years on December 12, 1915; Philip, 
eleven years on December 12, 1915; and Minnie, six years on July 6, 
1915; and thereupon the contract further provides that it is agreed 
that Samuel Gross employed Harry Abramson for a long time prior 
to the 25th of February, 1916, as a shipping clerk and driver and 
paid him the sum of $18.00 a week; that Harry Abramson was 
injured by an accident which arose out of and was in the course of 
the employment, and that he died on the 28th of February, 1916; that 
Michael Abramson and Annie Abramson, on behalf of themselves 
and on behalf of Etta, Minnie and Philip, are entitled to be paid by 
Samuel Gross for the benefit of the actual dependents of the said 
deceased, pursuant to the Act, compensation for the injury and death 
of Harry Abramson, to be computed in accordance with the provisions 
of the statute on the following basis: 


For burial of deceased....... fi cimddnenenceuaeaehetads-on $ 100.00 
For compensation for five actual dependents, fifty-five per 

cent. of the wages of $18.00 received by the deceased for 

250 weeks from February 28, 1916, to December 12, 





Re On dcr decodeegscnacnddnboeeeeneeesseeneeens 2,475.00 

For fifty weeks from December 13, 1920, to November 28, 
1921, fifty per cent. at $9.00. .........- cc ceccccecccvees 450.00 
$3,025.00 


Also that Samuel Gross has agreed and does thereby agree to 
pay said compensation upon the basis set forth, and to make the pay- 
ment weekly on Monday of each week, and the dependents agree to 
accept the amount in full satisfaction of any and all claims, and the 








and 
ilip, 
ides 
bili- 
‘nts, 
om- 
ara- 
her, 
that 
pon 
ime 
ael 
ved 
nse 
| to 
all- 
nts, 
eu, 
und 
the 
uth 
rry 
ie, 
lip, 


ABRAMSON V. NEWARK CLEANING AND DYE WORKS. 297 


said contract is duly signed by the parties. Respondent has paid to 
petitioners, pursuant to the agreement, the sum of only $139 (covering 
funeral expenses, $100, and compensation for four weeks), and has 
refused to make any further compensation. 

Respondent answered and admitted signing and delivering the 
contract, but now asserts that the same was made under a “mutual 
mistake of facts” regarding the dependents of the decedent and con- 
trary to the provisions of the Act. 

At the hearing most of the above facts were stipulated and 
agreed, and that decedent was a single man, twenty years of age, and 
was earning a salary of $18.00 a week at the time of the accident and 
death. The family all lived together and the father, who is in very 
poor health, worked whenever he could obtain employment at wages 
of about $8.00 per week, but that his work was not steady. Decedent 
contributed about $12.00 a week towards the family funds, used for 
the support of the family, and in addition thereto he paid the monthly 
rent of the premises occupied by the family, amounting to $16.00 
per month; that decedent by his administrator brought suit against 
a third party, namely, Wilkinson, Gaddis & Company for damages for 
his injury, which suit had not come to trial at the time of the hear- 
ing. Later it was further stipulated that, since the submission of the 
agreed state of facts, decedent’s administrator’s suit against Wilkin- 
son, Gaddis & Company was tried on February 18, 1918, on which 
day the jury brought in a verdict for the defendant. 

The petitioners have a legal, complete and just contract for the 
payment of full compensation under the Act. They had a right to 
contract on behalf of their children. 1st Sup. Comp. Stat., 1648, Par. 
19 b, L. 1915, p. 101. Under the case of Tarro v. N. Y. & W. R. R. 
Co., 85 L. 155, 88 Atl. 825, in the Supreme Court, and the cases of 
McHanus v. Barber Flax Spinning Company, 39 N. J. L. J. 58, and 
Wright v. Smith, 28 N. J. L. J. 231, this is the appropriate tribunal 
and petitioners are clearly entitled -to the enforcement of the con- 
tract, unless the respondent has succeeded in establishing his defense 
by clear and convincing proof. 

The defense alleged in the answer is “mutual mistake of facts” 
as to the actual dependents, citing Havey v. Erie R. R. Co. 88 L. 684, 
96 Atl. 995, as authority for the proposition that the mother, sisters 
and brother were not actual dependents. This is not a “mistake of 
fact” in any view of the case. The facts as stated in the agreement 
are correct. The legal liability may not have been correctly stated 
if respondent’s contention is sound, but this does not make a mutual 
mistake of law one of fact. The decision in Havey v. Erie R. R. Co., 
supra, in the Court of Errors and Appeals, did not change the facts 
in this case. 

The defense may include the idea, although not specifically 
alleged, that no contract contrary to the provisions of the statute 
can legally be made, and that when any such contract 1s presented it 
will be reformed in effect by the Court making such award as should 
have been agreed to between the parties. This contention is stated 
to be that the contract is not legal with respect to the mother, sisters 
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and brother of decedent, because Harry Abramson was a minor twenty 
years of age at the time of his death, that he paid a large part of his 
wages to his father, that his father, being entitled to the wages of the 
minor, distributed the money in the family fund as the property of 
the father, and that therefore the father is the only dependent and he 
is entitled to thirty-five per cent. only of the wages instead of all the 
members of the family being entitled in the aggregate to fifty-five per 
cent. of the wages. In support of this provision it is stated by re- 
spondent that the case of Havey v. Erie R. R. Co., supra, in the Court 
of Errors and Appeals, is authority. 

Under paragraph 21, Laws of 1913, p. 310, an agreement may be 
‘modified at any time after one year or an award reviewed on the 
ground that the incapacity of the injured has subsequently increased 
or diminished. This is the only basis for a change in the contract. 
There is no change in the injury here. The provisions of paragraph 
20, Laws of 1913, p. 309, that no agreement between the parties for a 
lesser sum than that which may be determined by the Judge of the 
Court of Common Pleas to be due shall operate as a bar to the deter- 
mination of a controversy upon its merits, or to the award of a larger 
sum if it shall be determined by the said Judge that the amount agreed 
upon is less than the injured employé or his dependents, are properly 
entitled to receive, does not include a case where a contract has been 
made for the payment of more than the dependents are properly en- 
titled to receive. It would seem, therefore, that the contract is not now 
open to modification any more than an award would have been open to 
attack by review on the ground that too many dependents were 
granted relief. There the remedy would be by writ of certiorari, but 
respondent, by his contract, has waived his right to such writ. A dis- 
cussion of this question is contained in part in the opinion in the case 
of Wright v. Smith, supra. 

If the contract is open to modification because it provides for com- 
pensation for more dependents than are recognized in Havey v. Erie 
R. R. Co., supra, it will be necessary to consider that phase of the case. 

The definition of dependency, approved by the Courts of England, 
Rhode Island and this State, is found in Dazy v. Apponaug Company, 
89 Atl. Rep. 161: “The test of dependency is not whether the peti- 
tioner, by reducing his expense below a standard suitable to his posi- 
tion in life, could secure a subsistence for his family without the con- 
tributions of the deceased son, but whether such contributions were 
needed to provide the family with the ordinary necessaries of life, suit- 
able for persons in their class and position . . . . The peti- 
tioner is not bound to deprive himself of the ordinary necessaries of 
life to which he has been accustomed, in order to absolve the respond- 
ent from the payment of damages, neither can he, on the other hand, 
demand money from the employer for the purpose of adding to his 
savings or investments. The expression ‘dependent’ must be held to 
mean, dependent for the ordinary necessaries of life for a person of his 
class and position, and does not cover the reception of funds which 
might be devoted to the establishment or increase of some fund which 
he might desire to lay aside.” 
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The doctrine has been approved in this State in Miller v. Public 
Service, 85 Atl. 1030, reversing sub. nom. Beach v. Public Service, 35 
N. J. L. J. 115; Klotz v. Newark Paving Company, 35 N. J. L. J. 271, 
91A 91; aff. 92A, 1086, and in Krauss v. George M. Fritz & Son, 93 Atl. 
578 (Court of Errors and Appeals, originally in this Court). 

In the case of Jackson v. Erie Railroad Company, 38 N. J. L. J. p. 
17, 91 Atl., 1035, Mr. Justice Black said: “It is urged because the stat- 
ute provides ‘actual dependents’ and ‘no dependents’ the Court holding 
the petitioner partially dependent, the word ‘actual’ does not include 
‘partial.’ We cannot adopt this construction. Dependent in these 
statutes means dependent for the ordinary necessaries of life. One 
who gives to another for support or help. If partially dependent they 
must necessarily be actually dependent.” 

Under the New Jersey Act, although the degree of dependence 
may be very small, the Court, if such dependence is found, must award 
full compensation in the same amount as though there had been total 
dependence. 

Rugge, in his admirable work on Workmen’s Compensation, cit- 
ing the case of Main Colliery Company v. Davis, says: “This case 
seems to be an authority for the proposition that when death has re- 
sulted in the diminution of a common family fund, used by the head of 
the family to support its various members, it is not open to an arbiter 
to find, as a question of fact, that the head of the family was not de- 
pendent upon the contribution withdrawn in consequence of the 
death.” 

In the case of Castano v. Hanover Brick Company, 37 N. J. L. J. 
172, Salmon, J., said: “It must affirmatively appear that the earnings 
of the deceased were given to the petitioner for the purpose of 
relieving wholly or partially the petitioner of his financial neces- 
sities in order to bring him within the definition of actual depend- 
ence, as contemplated by the statute and as construed by the 
courts of this State, or at least it should be proven that the peti- 
tioner actually applied such earnings received from the deceased to the 
defrayment of his obligations of a personal or family nature, with 
respect to his or their necessary living expenses.” See also Garra- 
brant Administrator v. Morris & Somerset Electric Company, 37 N. J. 
L. J. 208; Blanz v. Erie Railroad Company, opinion on second hearing, 
by Seuffert, J. (unreported) ; Trimlett v. New York, Susquehanna & 
Western Railroad Company, opinion by Sullivan, J. (unreported), and 
Newark Paving Company v. Klotz, supra. 

After the decisions referred to, the Court of Errors and Appeals in 
the case of Havey v. Erie, supra, at page 996, says of the deceased: 
“At the time of his death he was eighteen years old and lived with his 
father. He brought all of his wages home and gave them to his 
father to use them in common with his own wages for the support of 
the family.” In that case it appears that the average weekly earnings 
of Garret Havey were $10.60, that the father was in good health and 
apparently was earning a substantial amount. In the case at bar it 
appears that the father worked intermitingly and then earned only 
$8.00 a week, and that Harry Abramson paid $12.00 a week and about 
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$16.00 a month rent for the benefit of the family. The $12.00 a week 
was paid to the father and the rent was paid by Harry Abramson 
directly to the landlord. This circumstance alone distinguishes the 
case at bar from the Havey case. The Havey case was decided under 
the original Act of 1911. 

In the case of Conners v. Public Service Electric Railway Com- 
pany, 97 Atl. Rep. 792, it appeared that the wages of the deceased were 
only $11.94; that these wages were paid into the family fund; that the 
father earned $26.40 a week; that the mother and sister also worked, 
and, notwithstanding this, it was held that all of the brothers and 
sisters were dependents. The Supreme Court there said: “We do not 
understand the decision of the Court of Errors in the Havey case to 
mean that a minor sister cannot be classed as dependent of a deceased 
adult brother because she has a father who is under obligation to sup- 
port her. Such a ruling would shut out the minor brothers and sisters 
in a case, for example, where the father was incapacitated and earning 
nothing and the adult brother was the sole support of the family.” 

That case was decided under the amendment of 1913, p. 302, L. 
1914, p. 499. In the case at bar we have a brother almost twenty-one 
years of age and the father practically incapacitated, and a part of the 
money not actually paid to the father was delivered to the landlord. 
Another point of difference between the decision in the Havey case and 
the case at bar is that the Havey case is decided under the Act of 1911. 
The amendment of 1913 is quite different from the Act of 1911. In- 
stead of specific percentages applied to specific groups of dependent 
relatives we have percentages based on the varied number of actual! 
dependents. In the original paragraph 12 the Act provided that a cer- 
tain group of relatives were entitled to a certain percentage. In the 
amendment it is provided that “the term ‘dependents’ shall apply to 
and include any or all of the following who are dependent upon the 
deceased at the time of . . . death namely, husband, wife 

brothers and sisters.” “Every provision of this Act applying 
to one class shall be equally applicable to the other.” The foregoing 
seems to change the rule laid down in Havey v. Erie, supra. Harry 
Abramson was in fact, practically, the sole support of the family. 

The plea of the respondent filed in this case a long time after the 
voluntary making of the contract does not appeal to the Court on its 
merits. The Court holds: (1) that the contract cannot be modified 
because there is no “mutual mistake of fact ;” (2) that the decision in 
the Havey case is not controlling, because the case at bar is under the 
Act of 1913; and (3) that Harry Abramson was practically the sole 
support of the family, and that a part of the support was not paid to 
the father but was paid directly for rent. 

Submit on notice proposed statement and determination not in- 
consistent with these conclusions. 





That an attorney has no lien for services on the proceeds of a 
note placed by a client in his hands as collateral for a note due him 
by the client is held in the Texas case of Thomson v. Findlater Hard- 
ware Co. 205 S. W. 831. 
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IN RE ESTATE OF DEAN 


(Essex County Orphans’ Court, July, 1919) 
Will—Exeeptions to Account—Restriction as to Executors’ Fees in Will, but Statutory 
Renunciation. 
In the matter of the Account of Judson C. Prosser as Executor 
of Emma H. Dean, deceased. On exceptions. 


Mr. Edward Q. Keasbey, counsel with and proctor for Town ot 
Bucksport, Maine, Exceptant. 


Mr. Scott German, counsel with and proctor for Luman W. 
Lawrence, Exceptant. 


Mr. Theodore Gottlieb, counsel with and proctor for Judson C. 
Prosser, Accountant. 


MARTIN, J.: Mrs. Emma H. Dean, late of Newark, died the 
2d of June, 1916, and a paper writing dated the 29th of February, 
1916, was duly admitted to probate by the Surrogate on the 19th of 
June, 1916, as and for her last will and testament. The executor 
filed an account on the 2d of January, 1918. Several exceptions were 
filed to the account by both exceptants and were disposed of at the 
hearing, reserving for present consideration the application of account- 
ant for the allowance of the usual commissions under the law and 
exceptions relating to two other matters hereafter referred to. The 
will provides: 

“Item seven. I allow my trustee and executor all his necessary 
and proper expenses and disbursements and, in addition thereto, a 
fee of three hundred dollars in full compensation for all duties to be 
performed by him as executor or trustee.” 

On the 25th of January, 1918, the executor filed a Renunciation 
of Specific Compensation under Item Seven of the will in accordance 
with the provisions of the Orphans’ Court Act, sec. 132, 3 C. S. 3861, 
as follows: “Where provision shall be made by a will for specific 
compensation to an executor . . . the same shall be deemed a full 
satisfaction for his services, in lieu of the allowances aforesaid or 
his share thereof, unless he shall by writing filed with the surrogate 
renounce all claims to such specific compensation.” 

The amount of the assets passing through the possession of 
accountnant was about thirty-nine thousand dollars and the regular 
commissions are above nine hundred and sixty dollars, exceeding the 
three hundred dollars mentioned in the legacy. 

Exceptants contend that the legacy was given in full compensa- 
tion for the performance of all services of the executor and trustee, 
and that the acceptance of the letters testamentary and qualification 
by the executor thereunder constitute an election to accept the legacy, 
and, finally, that at all events the executor has lost his right to 
elect by laches. 

Exceptants cite Kocher’s New Jersey Probate Law 676, in sup- 
port of the proposition that “a testator may deprive his executor 
of all compensation, if he so expressly provides in his will, and the 
executor, by accepting his office, accepts the terms of the will,” citing 
the New York case of Secor v. Sentis, 5 Redf. Surr. 570. 
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Section 132 of the Orphans’ Court Act was originally enacted in 
a statute approved March 17, 1855, (p. 346, sec. 10) and seems to 
have been copied from a similar statute of New York adopted in 
1830, Fay’s Digest 1876, Volume 3, p. 841, sec. 59. The enactment 
in New Jersey in the precise language of a statute of a foreign State 
or of England has frequently been held to be the adoption of the 
construction of the law given it by such foreign State. This is notably 
true in respect to the authorities construing the English Workmen’s 
Compensation Act. It will therefore be useful to examine the statute 
of New York and the authorities construing it. The present law is 
found in sec. 2753; and formerly the Act of 1880 (later 2730 of the 
Code of Civil Procedure) was in part as follows: 


“2730. . . . Where the will provides a specific compensation to 
an executor . . . he is not entitled to any allowance for his services 
unless by a written instrument . . . he renounces his special com- 


pensation.” 

A limited period of time has now been fixed in an amendment 
(C. C. P. 2753) of four months, clearly indicating that the Legisla- 
ture was fully aware of the decisions of the Courts that the election 
under the original Act might have been made at any time after pro- 
bate and before the acceptance of the legacy. 

In Arthur v. Nelson, 1 Dem. Surr. 337, testator died in 1869. 
He fixed a rate of commission for his three executors; two of whom 
filed renunciations in 1881; and all the facts reasonably necessary to 
determine their choice of election were known to them as early as 
1872. The opinion states that nine years are too long a period to 
wait and “that though the statute fixes no time for renunciation, the 
executors were bound to renounce as soon as they ascertained which 
rate would be more advantageous and that they had lost their oppor- 
tunity by laches. . . . The general rule is that the party is not 
bound to make an election until all the circumstances are known.” 

In Weeks, 5 Dem. Surr. 194, it was held that there was no time 
limit for the renunciation. 

In Re Arkenburgh, 38 App. Div. 473, N. Y. Sup. 523, the leading 
case, it was decided that commissions may be allowed though the 
renunciation was not made until two-and-a-half years after issuance 
of letters testamentary. This case was decided in 1899. In 1895 the 
case first came before the Courts and it was decided the executor might 
renounce the specific compensation given by the will and claim the 
statutory fees at any time before the decree on the accounting was 
made. 13 Misc. 744; 35 N. Y. Supp. 251. In the opinion of the 
Appellate Division, which is the recognized law of New York, the 
Court, Mr. Justice Willard Bartlett, who was subsequently Chief 
Judge of the Court of Appeals, said: 

“It is contended . . . that such a renunciation on the part of 
the executor did not authorize the surrogate to allow them com- 
missions and in support of this position we are referred to Secor v. 
Sentis, 5 Redf. Surr. 570 and In re Hopkins, 32 Hun. 618. In neither 
case is the point actually decided authority for the proposition that 
executors cannot be awarded commissions if they renounce specific 
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compensation mentioned in the will. In Secor v. Sentis the testator 
expressly declared in his will that his executor should receive no 
compensation or fees for the service in settling his estate, and what 
the surrogate really decided was that such executors could not claim 
any commissions as of absolute right, and furthermore that if the 
giving or withholding the commissions was in the discretion of the 
surrogate, they ought to be disallowed, in that case especially as 
the will gave one-half of the testator’s residuary estate to one of the 
executors and to the wife of the other. In re Hopkins the Court 
simply decided that the administrators, by reason of an agreement 
in writing which they had made with other persons interested in the 
estate before taking out letters of administration, were stopped from 
subsequently claiming commissions. It seems to me that the language 
of the statute implies so clearly as to admit of no serious question 
that the effect of filing the written instrument of renunciation therein 
provided for is to entitle the executor to commissions for his serv- 
ices. I think that, after the renunciation is filed, the surrogate may 
allow him commissions on the same principles which would con- 
trol if there had been nothing at all in the will in regard to specific 
compensation. There is no hardship or injustice to testators in this 
construction of the clause in question; persons who make wills are 
supposed to know the law, and when they provide a specific com- 
pensation for their executors in lieu of commissions, they must be 
deemed to be aware that the statute gives their executors the right 
to elect between that compensation and the usual commissions.” 

Mr. Justice Cullen, who also subsequently became the Chief 
Judge of the Court of Appeals, in a memorandum opinion says: 

“T concur, except that I think the executors are entitled to full 
commissions as a matter of right to the same extent as other execu- 
tors. If a testator wishes to avoid this, the only way he can accom- 
plish his desire is to make the appointment of the executor conditional 
upon his executing an agreement to serve without further compensa- 
tion than that allowed by the will. Executors’ commissions are none 
too large for faithful services, and it is my notion that the best prac- 
tice is to give executors full compensation and then hold them to 
the strictest accountability. I imagine persons could readily be got 
to serve in the case of a large estate without pay, but they would be 
apt to manage the estate so as to get indirectly a much larger profit 
than that allowed by the statute. It is such management that leads 
to the depletion of trust estates which often comes up in the Court. 
Except where it is a matter of affection or duty, services rendered 
without pay are generally worth no more than is paid for them.” 

In Nester, 166 App. Div., 224, the majority of the court hold 
that where executors actually accepted a salary given in lieu of com- 
mission, that the receipt of monthly installments operated as an elec- 
tion. Mr. Justice Smith, in his dissenting opinion, concurred in by Mr. 
Justice Woodward, believed that it was not too late to elect, and in 
connection with the statement of his views he gives the unquestioned 
tule of law in reference to the doctrine of elections. He says: 
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“In 15 Cyc. 262 (note) ‘Knowledge is not to be imputed as a 
matter of legal obligation, as the doctrine of election is not properly a 
rule of positive law, but a rule of practice in equity. In order that a 
person who is put to his election should be concluded by it, two things 
are necessary : First, a full knowledge of the nature of the inconsistent 
rights, and of the necessity of electing between them. Second, an in- 
tention to elect manifested, either expressly, or by acts which imply 
choice and acquiescence.’ Spread v. Moran, 11 H. L. Cas. (Clark’s) 
588, 615; 11 Eng. Reprint, 1461, per Lord Chelmsford.” 

He also cites numerous authorities in support of the doctrine. The 
dissenting opinion is cited with approval by exceptants because the 
Judge expresses contrary views to the decision in the Arkenburgh 
case, but the Judge recognizes it as controlling authority. 

A late case, involving a very large estate, is In re Pulitzer, 89 Miss. 
659; 14 Mills 79-83. 

The law, therefore, of the State of New York is not as stated in the 
case of Secor v. Sentis, cited in the Arkenburgh case, that the Court in 
the exercise of its discretion will fix the commissions not to exceed the 
amount of the legacy, but it is that a person who makes a will is con- 
clusively presumed to know the law and that a provision for specific 
compensation for the executor in lieu of commissions gives the exec- 
utor the right to elect between the legacy and the regular commissions. 
An important discussion is found in Jessup-Redfield’s Law and Prac- 
tice, Surrogate’s Court, Sec’s. 1156-7, p. 1429-30. 

The law generally, where a similar statute has been adopted, is 
found in 18 Cyc., 1144, note 6. 

This question has been decided in New Jersey in a very carefully 
considered case, Taylor’s Exrs., 12 N. J. L. J. 49, argued by able coun- 
sel, in which Judge Stewart reviews many of the authorities, citing 
cases of other States, and holds that where the estate exceeds fifty 
thousand dollars a provision in the will that executors shall act with- 
out fee or emolument for their services is invalid because the statute 
provides that the commissions in such cases shall be determined by the 
Orphans’ Court and the effect of such a provision is to deprive the 
Court of jurisdiction. The exceptants contend that this decision has 
never been cited, approved or followed. It is a novel proposition that 
a case is of no authoritative weight unless revivified by citation or 
approval. It is sufficient to state that the diligence of counsel and such 
examination as the Court has been able to make fails to reveal any 
authority distinguishing or oyerruling the principle of law decided, 
but has disclosed the case of Heath v. Maddock, infra, which follows 
the principle of law as there stated. 

The Orphans’ Court Act, sections 128-129, provide: 

“128. The allowance of commissions to executors . . . shall 
be made with reference to their actual pains, trouble and risk in set- 
tling such estate rather than in respect to the quantum of estate. 

“129. On the settlement of the accounts of the executors . 
their commissions over and above their actual expenses shall not ex- 
ceed the following rates: provided that the commission of 


executors . . . in any estate, where the receipts exceed the sum 
of fifty thousand dollars, shall be determined by the Orphans’ Court on 
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the final settlement of their accounts according to the actual services 
rendered, not exceeding five percentum on all sums which come into 
their hands.” 

Reading the sections together it is clear that the Court should de- 
termine the amount of the commissions according to actual pains, 
trouble and risk in an estate less than fifty thousand dollars, exactly as 
it does in an estate in excess of that amount, the only difference being 
in the maximum commission. In other words, the Court might and 
sometimes does in an estate of less than fifty thousand dollars allow 
only a small portion of the graduated maximum. It is, therefore, the 
exercise of a judicial discretion in all cases, and a testator with an 
estate of less than fifty thousand dollars cannot deprive the Court of its 
jurisdiction to determine commissions any more than the Court said in 
the Taylor case that a testator could in an estate in excess of that 
amount. 

The principle of law as stated in New York and in the Taylor case, 
supra, has been expressly upheld by the Court of Errors and Appeals 
in 1914 in adopting as its own the opinion of former Chancellor Magie 
in the case of Heath v. Maddock, 83 N. J. Eq. 681; 94 Atl. R. 218. The 
Court says, p. 684: 

“Nor do I think the other contention respecting the living of the 
defendant in the house free of charge is any better supported. The 
bequest of the two executors of $500 each, which was to be in full of 
all commissions, is applicable to both executors, and plainly indicates 
that testatrix thought she had the right to limit the amount which each 
should obtain for commissions. It is possible, perhaps probable, that 
testatrix did not know the state of the law which provides that an ex- 
ecutor may renounce a specific compensation for his services, and 
claim such compensation as the Court may award. In my judgment, 
the limitations cannot be enforced as against the renunciation of de- 
fendant. 

“It is argued that the renunciation came too late, not being filed 
with the surrogate until after the defendant had managed the estate 
for several years as executor and as trustee. It is possible that limita- 
tion of time for filing such a renunciation might be properly imposed 
by the Legislature, but it is not within the power of Courts to so im- 
pose it and limit the executor’s right. 

“The result is that I think that defendant should be allowed com- 
missions beyond the amount fixed by testatrix as the estate exceeds 
$50,000.” 

In that case executor delayed renunciation until after the death 
of his co-executor and filed his renunciation five years after probate of 
the will at the time of filing his final account. 

The attention of the very careful and painstaking author of 
Kocher on New Jersey Probate Law was evidently not directed to the 
cases of Arkenburgh and Heath v. Maddock, supra. 

No rights have been prejudiced in not filing the renunciation 
at the time of probate ; neither the life-tenant nor the residuary legatee 
has changed his position or lost any money or advantage. The execu- 
tor here acted at the very time appropriate for filing such a renuncia- 
tion after his work was completed, and just before the Court would be 
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called upon to allow the account and to fix the compensation of the 
executor. 

The regular and usual commissions authorized by statute will, 
therefore, be allowed to the executor. 

The exceptants also object to the item of $1,500 to accountant for 
his services to decedent in her lifetime. Accountant has failed to sus- 
tain the burden of proof in regard to this item and the exceptions are 
sustained. Objection is also made to the payment to counsel amount- 
ing to $500. This was fully earned, and while it is customary to make 
application directly to the Court for allowance of counsel fees, this 
amount may remain and will be considered by the Court in granting 
any further allowance. 





IN RE WILL OF LANG 
(Essex County Orphans’ Court, July, 1919) 


Will, Probate of—Appeal from Surrogate—Testamentary Capacity—Execution— Undu¢ 
Influence. 


In the matter of the application of Barbara Lang for probate of 
a certain paper writing as the last will and testament of Francis Lang, 
deceased. On appeal from Surrogate. 

Mr. John R. Hardin and Mr. Philemon Woodruff of counsel 
with, and Pitney, Hardin & Skinner proctors for Barbara Lang, 
proponent and respondent. 

Mr. Thomas A. Davis of counsel] with, and Messrs. Howe & 
Davis proctors for George W. Lang, appellant. 

MARTIN, J.: Francis Lang, late of East Orange, died the 7th 
of January, 1915. Barbara Lang, his second wife, proponent and 
respondent, George W. Lang, a son by the first marriage, appellant, 
John, Charles, Francis, Jr., Harrison M. and Andrew Lang, sons, and 
Mrs. Christine Lang Reed, Mrs. Catharine Lang Hardy, and Mrs. 
Barbara Lang Irish, daughters, survive and are his next of kin and 
heirs. The Surrogate admitted to probate a paper writing dated the 
2d of January, 1915, as the last will and testament of decedent and 
George W. Lang appealed. 

he paper writing provides, after directing the payment of debts 
and funeral expenses, for the gift of $5 to each child of his, the 
residuary estate to Barbara Lang, cancels other wills and appoints 
her the executrix. & 

A perfect attestation clause with the additional statement that 
“The above attestation clause was . . . read in the presence and 
hearing of . . . testator and. . . ourselves and we. . . certify that 
all the things therein contained are true to our knowledge,” is appended 
and signed by the witnesses Philemon Woodruff, J. F. Gibbin and 
Herbert F. Irish. 

The grounds of contest are: (1) Testator did not possess testa- 
mentary capacity; (2) the execution was defective, in that testator 
did not request two witnesses to sign, and (3) that respondent exer- 
cised undue influence. 
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Appellant was five years of age and lived with his grandmother, 
the mother of decedent, when decedent married respondent on the 
29th of November, 1874. Immediately afterwards appellant became 
a member of the household and lived with his father and step-mother, 
continuing for a time and finally returned to his paternal grand- 
mother. He later returned to his father’s household and remained 
until a few years befoie his marriage. On the death of the grand- 
mother in 1893 she devised to appellant property on Ninth Street, 
New York, valued at $10,000, subject to a life interest of her husband, 
who died in 1905. Appellant married early and has two children. He 
followed his father in the plumbing trade, started an independent 
business in 1902 and seems to have made reasonable progress. Dur- 
ing the last fifteen years he has seen and talked with his father three 
or four times a year at meetings of a fraternal society of which they 
were members, once at an outing and casually on the street. There 
were some meetings in saloons up to four or five years before the 
death of decedent. No intimacy existed between them or between 
appellant and his step-mother or his half brothers and sisters, or any 
of them, during recent years. 

Decedent worked at his trade for years and finally organized 
the Francis Lang Company, a successful concern in the plumbing 
business. All of his sons, except Andrew, were in and learned the 
business at some time. Decedent retired from active business a few 
years before his death, remaining president of the company. Deced- 
ent, John, Charles, Francis, Jr., and Harrison M. Lang each held 
one-fifth of the capital stock. 

Decedent and respondent, by economy and self-denial, saved 
considerable money and were reasonably successful with their in- 
vestments in real estate. Respondent personally owned real estate 
apparently of no less value than that of her late husband, and decedent 
held twelve parcels of property worth approximately $67,000 and 
personalty worth $16,500. All of the children married and there 
are numerous grandchildren of decedent. 

On the 28th of January, 1911, decedent and respondent made 
wills, prepared by Mr. Woodruff, professional adviser of decedent 
for many years. The will of decedent provides, after directing pay- 
ment of debts and funeral expenses, for the gift of $5 to each child 
and the residuary estate of Barbara Lang and appoints her executrix. 
The will of respondent, made on that occasion, contains no provision 
for the benefit of appellant, his wife or their children. 

On the 4th of July, 1914, decedent executed another will, this 
time without the knowledge of his wife. The will was prepared by 
Judge Francis A. Nott, Jr., and after the direction for payment of 
debts and funeral expenses, provides a bequest to his son, the appel- 
lant, of $100 only, specifically devises certain real estate to each of 
his eight children of his second marriage, bequeathes the residue to 
his wife Barbara and appoints John and Francis, Jr., executors. Later 
in 1914 decedent informed John that he made a will that was satis- 
factory to him and expressed the conviction that other testamentary 
dispositions were made at the instigation or request of others, 
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The result at the end of the year 1914 was that appellant had 
received the same opportunity as his half brothers to learn his 
father’s trade and remain with him in the business and $10,000 in 
value of property from his father’s mother. (No doubt appellant 
concluded, for satisfactory reasons, and which should have been 
entirely acceptable to decedent, to leave that business). It seems that 
if appellant has saved his money derived from his paternal grand- 
mother he has made a considerable addition to his possessions. The 
decedent’s testamentary disposition towards appellant was expressed 
in two formal documents, after careful consideration and consultation 
with counsel. On the first occasion he gave $5 and on the second 
$100 only to appellant. 

Decedent, after retiring from active business, attended to collect- 
ing rents and caring for his real estate, property, and affairs, he also 
interested himself largely in driving an automobile and the care of 
a garden. 

Decedent was 67 years of age, of fair mental capacity and for 
several years suffered from arteriosclerosis, chronic Bright’s disease 
and occasional attacks of rheumatism. He was not in the care of a 
physician for months before his last illness. On New Year’s Day, 
the 1st of January, 1915, he ate a hearty dinner with his family at 
noon and a considerable supper about six o’clock. He retired about 
ten o'clock that night. On Saturday morning, the 2d, shortly before 
eight o’clock he walked from his bedroom through a room to the 
kitchen and asked respondent to assist in putting his suspenders over 
the left shoulder as it hurt to reach. She told him to go back and 
she would follow. Upon gaining his room he sank down to the left 
side at the waist line; she caught him as he seemed about to fall, and, 
with the assistance of the daughter, Mrs. Reed, he sat down, his cloth- 
ing was removed with the help of his wife and he went to bed. 

Decedent had a slight or minute hemorrhage in the brain which 
is commonly called a slight stroke or apoplexy affecting the part of 
the motor area on the right side controlling the left shoulder and 
arm. He sat up in bed when dinner and supper were served. 

In the morning his son Harrison offered to him the money for 
regular salary as president of the company. Decedent directed him 
to give it to his mother. Harrison also delivered a renewal card of 
a license to drive an automobile and decedent remarked that he did 
not believe he would ever again teed it. Decedent had difficulty in 
moving his body because of the left shoulder and left arm, but he 
actually used both hands while eating that day. About two o’clock 
in the afternoon decedent, while in bed, stated to respondent that he 
was very sorry but the fact was he had made a will different from 
the earlier one that was executed with hers and he desired to obtain 
possession of the later one and destroy it. He selected a key from 
several on a ring, requested Mrs. Reed to go to the office of the 
company, have Harrison open his private drawer in the safe with the 
key and take out the “Judge Nott will,” referring to the will of July 
4th, 1914. Mrs. Reed did so, the will was not found, and Harrison 
and she returned to the bedroom. Harrison said the will could not 
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be found and decedent said that Judge Nott must have it or John knew 
where it was. John came in later but the second will was not found 
and Judge Nott could not be located. f 

This was the first information, according to the evidence, given to ety 
respondent of the existence of the second will. Appellant called ef 
respondent as his witness and she testified to that effect. It seems ay 
that he is bound by the evidence. At all events it is a fact, sub- 
stantiated by Mrs. Reed, and partially corroborated by Harrison and 
the circumstances surrounding the transaction. 

After supper decedent requested respondent to send for Mr. 
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l Woodruff to draw a will like that of 1911, which was in her posses- Bb fe 
] sion. Mr. Woodruff lived a short distance away, arrived at half past Eh 
| seven and met respondent in the hall, who stated to him that de- | 4 

cedent desired another will the same as the will of 1911, which she i 






delivered to him. He, without speaking to decedent, entered an adja- fF i] 
cent room and copied the will of 1911, adding to the fourth paragraph i 
a cancellation of other wills. While Mr. Woodruff was preparing : 
the will he heard and recognized the voice of decedent calling out 
that the will should be made the same as the 1911 will. 

Mr. Woodruff entered the bedroom, spoke to decedent and read 
the paper writing to decedent, directing particular attention to the 
added revocation clause, and decedent approved. He requested that 
his eye glasses be brought and Mr. Woodruff called respondent, who * 
was at the doorway, to bring his glasses. After the eye glasses were 
in place decedent seemed to read the will. A reference was made to 
appellant, referred to later, and the necessity of witnesses was men- 
tioned. Mr. Irish, who had been told by respondent early in the 
evening that he better remain at home because he might be needed 
as a witness, was selected as one witness and respondent sent for 
Mr. Gibbins or his son, who resided next door. After the witnesses 
arrived decedent, answering a question, stated that the paper writing 
was his will, the attestation clause was read aloud by Mr. Woodruff 
and decedent expressed his approval. He was asked whom he desired 
as witnesses and he said “you gentlemen;” thereupon the paper writ- ts 
ing was placed on a table at the side of the bed and decedent made t 
two attempts to write his name; in one the word “Francis” is dis- aia | 
tinguishable, slightly above the line; in the other attempt, below DBE 
the line, it is not clear what the words are as written, but “Lan” 
appears. Mr. Woodruff said that he could make a better signature 
than that. Decedent said he could not get at it, or something to that 
effect, and then he was propped up in bed, with a large book on 
his knees and the paper writing placed on it. He made a third 
attempt and wrote the name “Franke Lang,” notwithstanding that 
he always signed his name “Francis Lang,” but he was called “Frank.” 
An “e” is at the end of the Christian name, apparently. No expert 
on hand writing was called. The attestation clause was read again, 
probably because Mr. Gibbins was very deaf and it was thought 
he had not heard it. Mr. Gibbins testified that he did not remember 
that he heard anything said throughout the entire transaction. After 
signing Mr. Woodruff and Mr. Gibbins said “Good evening” to 
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decedent, shook his hand and departed. Mr. Irish, a son-in-law, lived 
in the house. 

Later, Saturday night, Mrs. Reed had several conversations with 
him about various subjects, particularly the fact that Mr. Reed was 
establishing a plumbing business in Los Angeles, California. De- 
cedent advised her to impress her husband with the importance of 
repair work, of always being ready and willing cheerfully to respond 
to calls and the necessity of satisfying his customers. He discussed 
the likelihood of an abundance of repair work in connection with 
bursting pipes and said that although there was not freezing weather 
in Los Angeles which would occasion any considerable amount of 
work as in the “East,” yet that the alkali water out there injured the 
pipes. ; 
On Sunday morning, the 3d, Francis, Jr., spoke to his father, who 
said “Hello Frank” only ; to Charles he said nothing, although Charles 
attempted to obtain a response. On Monday, the 4th, complications 
arose, followed by uremic convulsions, he became unconscious and 
died on January 7th as a result of the uremic poisoning, with chronic 
Bright’s disease as the contributing cause. 

In support of the first ground of attack it is urged that testator 
did not possess testamentary capacity at eight o’clock Saturday 
_evening, January 2d. The argument is advanced that the hemorrhage 

in the brain pressed the parts of the brain and occasioned dullness 
and affected mental capacity, and that the attending family physician 
testified in support of this. His evidence is not clear as to the condi- 
tion that morning, because he saw the patient throughout his last 
illness and he has given what he calls a “composite” view of the 
patient, thus possibly confusing the condition later with that of Sat- 
urday morning. It was agreed by all the experts that when there is 
a hemorrhage of the brain in the motor area mental capacity usually 
is affected approximately in the proportion of the extent of the physical 
disability ensuing. The hemorrhage was a slight or minute one, 
affecting the right side of.the brain only, because the result was mani- 
fested in the slight disability of the left shoulder and arm. 

A person who did the things done by decedent during Saturday 
could not have been suffering from a large or progressive hemorrhage. 
Decedent knew his son, Harrison, understood the nature of his errand 
in the morning, naturally directed the money to be delivered to his 
wife; in the early afternoon he remembered the “Judge Nott” will 
and its contents; revealed to his, wife the existence of a different 
testamentary disposition from that of the will of 1911; he concluded 
to destroy it; selected one key from a number; receiving the informa- 
tion that it could not be found in his private drawer in the safe he 
directed an effort to be made to find it elsewhere; and then, when 
unsuccessful, determined to make another will. Upon either of the 
theories, that he had a “stroke of paralysis,” or had some other 
trouble with the brain occasioned by uremic poisoning, he neverthe- 
less exercised memory, reason and judgment and knew what he 
wanted to do and tenaciously adhered to his purpose throughout the 
entire afternoon and finally accomplished it. Any other conclusion 
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disregards the direct testimony of Mr. Woodruff, Mr. Irish, John and 
Harrison M. Lang, Mrs. Christine Lang Reed, and respondent, which 
is not contradicted, except in part, by some of the opinions of some 
of the experts. 

Recent authorities and cases illustrating the rule that capacity is 
presumed and the reluctance of courts to find incompetency are 
found in Kocher’s N. J. Prob. L. 106, 107, 109, and Re Johnson’s Will, 
80 N. J. E. 525; Armstrong v. Armstrong, 69 N. J. E. 817; Will of 
Frederica C. McKinney, 86 Eq. 211, 96 Atl. 452, and Skinner’s Will 
103 Atl. 383. 

The second ground of attack is that the execution was not in 
accordance with the provisions of the statute, as Mr. Gibbins was 
deaf and it is said the testator did not request Mr. Woodruff to attest 
the instrument, and therefore there were not two witnesses requested 
to sign the will. The argument is that when decedent was asked 
whom he wanted as witnesses he said “you gentlemen,” and looked 
or waived his arm towards Mr. Gibbins and Mr. Irish only and not 
to Mr. Woodruff, and that as Mr. Gibbins was deaf he could not hear 
it and hence actually knew nothing of what was said. It is also 
said there was no invitation to Mr. Woodruff to sign. It is true that 
Mr. Gibbins says that he did not remember that he heard anything, 
but he did know from the conduct of decedent that he was there to 
sign as a witness, and he did sign the paper writing which purported 
to be the last will and testament of decedent. Eliminating Mr. Gib- 
bins altogether as a witness to the will, decedent said that he wanted 
“you gentlemen,” without any certain gesture of designation, and 
at the time Mr. Woodruff and Mr. Irish were there and were included 
in the class. At all events decedent saw Mr. Woodruff sign as a 
witness and acquiesced. 

Mr. Gibbins says he does not remember to have heard anything 
said at the alleged execution of the instrument. The usual attesta- 
tion clause will raise a presumption of due execution when the wit- 
nesses fail to remember, Kocher’s N. J. Prob. L. 140; Veazey, 80 Eq. 
466; Mundy v. Mundy, 15 N. J. E. 290; Robbins v. Robbins, 50 N. J. 
E. 742; Swain v. Edmunds, 53 N. J. E. 142, and In re Gahagan 82 
N. J. E. 601. The statute does not require the express request of 
testator to the witnesses to sign. The implication is sufficient, 
although the signature of an interloper against the desire of testator 
would not raise such implication. Kocher, p. 135, says: “The wit- 
nesses must attest the will at the request of the testator, but it is not 
necessary that the testator should openly make the request; his 
acquiescence when the witnesses are called in for that purpose by 
another is sufficient. So a request may be implied by the reading of 
the attestation clause in the presence of the testator and the wit- 
nesses after the signing by the witnesses,” citing Whitenack v. 
Stryker, 2 N. J. Eq., 8; Mundy v. Mundy, 15 N. J. Eq. 290; Ayers v. 
Ayers, 43 N. J. Eq. 565-572; Elkinton v. Brick, 44 N. J. Eq. 154; 
Darnell v. Busby, 50 N. J. Eq. 725, aff. 52 N. J. Eq. 337. 

The third ground of attack is that the paper writing is the result 
of the undue influence of respondent and not the product of the 
will of the decedent. 
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Respondent was in a confidential relation with decedent, whose 
mental faculties were impaired, and she gave directions for the prepa- 
ration of the paper writing, participated in and probably directed the 
selection of the witnesses, was present during most of the prepara- 
tion of the writing and execution of the instrument; appellant and 
all of the sons of decedent, except Andrew, knew nothing of its exist- 
ence until two or three days later, and she retained the instrument 
in her possession after it was executed. These circumstances, in 
connection with the confidential relation, shift the burden of proof 
under the doctrine of the cases as reviewed and elucidated In re 
Sparks, 63 Eq. 242-247 and cast the burden on respondent to show that 
the paper writing was not the product of her undue influence. It is 
unnecessary to enter upon a discussion, because, while it is true that 
the circumstances enumerated have shifted the burden of proof, it is 
the fact that appellant himself has proved, by introducing the evi- 
dence of respondent as his own witness, the complete explanation that 
the whole transaction was based on the initiative and purpose of the 
decedent. In addition decedent stated to Mr. Woodruff, after read- 
ing the paper writing, that appellant had made trouble and that he 
got most of his grandmother’s estate. The will is not unnatural, so 
far as this record shows the appellant has received and has had in 
enjoyment more of the property from or through his father than any 
other of his children. On two occasions, in the will of January 28, 
1911, in which $5, and in the “Judge Nott will” of the 4th of July, 
1914, in which $100 are given to appellant, decedent showed his 
testamentary disposition for four years towards appellant to be 
merely a recognition of him as a son, but not to make him the spe- 
cial object of his bounty. The facts show that all of the children were 
treated alike as far as the testator is concerned, and even if respondent 
died and all of both estates were divided among respondent’s children 
the appellant would not be unfairly or unequally dealt with in view 
of what he has received from the estate of his paternal grandmother. 

The meeting of respondent and all of her own children shortly 
after the funeral of testator, at which the will was read by Andrew, 
and commented upon by some of the children, has not been over- 
looked. There is no doubt arising from the reading of the evidence 
that respondent made a promise of some statement which in the 
minds of her children was a forecast of the recognition by her in her 
will of the reasonable and natural expectation on their part to receive 
her estate. The making of the promise or of the statement was an 
unnecessary precaution. It does not evince a consciousness of guilt 
of unduly influencing decedent against appellant. Giving her practi- 
cally everything the will was natural and undoubtedly the statement 
by a mother of her disposition to her children was not extraordinary 
or unusual. Respondent by economy and self-denial has contributed 
to a great extent to the existence of property of value constituting the 
estate of decedent. There is no reason why the will of a husband 
giving all of his property to his wife, the mother of eight of his 
children, after a marriage state of forty years, without more than 
the ordinary family jars developing, should be pronounced to be 
unnatural. 
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There is no undue influence unless free agency is destroyed. 
Kocher, Chap. X, 149, 151, 152, 157, 158; Earle v. Norfolk & New 
Brunswick Hosiery Co., 36 N. J. E. 188-192; Re Tunison’s Will, 83 
N. J. Eq. 277, 90 Atl. 695, aff’d 93 Atl. 1087. The influence of affec- 
tion and kind offices, unconnected with fraud or contrivance, though 
it induce gratitude and testamentary recompense is not undue. 
Kocher, p. 156; Clifton v. Clifton, 47 N. J. Eq. 227; White v. Starr, 
47 N. J. Eq. 244; Re Mannion’s Estate, 95 Atl. 988-991. Urging by 
wife that husband leave his property to her is not undue influence. 
Hughes v. Murtha, 32 N. J. Eq. 288. Nor is urging him to make her 
his executrix. Black v. Forjambe, 39 N. J. Eq. 234. Persuasion is 
never improper unless destroying free agency. Elkinton v. Brick, 
44 N. J. Eq. 154; McCoon v. Allen, 45 N. J. Eq. 708. 

If the paper writing be set aside, the will of July 4th, 1914, will 
be probated, and appellant will receive $100. There is nothing in 
the evidence to impeach that instrument. If, however, a successful 
attack is made the will of January 28, 1911, will become effective, 
under which appellant will receive $5. The explanation of the con- 
test that appellant has a benevolent and brotherly interest in his 
half brothers and sisters and is really assisting them in attempting to 
give them the immediate enjoyment of the large portion of the father’s 
estate devised to them under the will of the 4th of July, 1914, will 
not suffice. They do not appreciate this sacrifice on their behalf, 
because none of them has joined in the effort to render the instrument 
invalid. If any undue influence could have been exercised by respond- 
ent in the changing of his testamentary disposition it was adverse 
to the interests of her children and only incidentally against appellant’s 
interest to the possible extent of $95. He is not materially injured, 
and his claim of undue influence in the making of the will of 1915 
is without effect, and no other person objects. Re Tunison’s Will, 
supra. 
4 The paper writing, dated the 2d of January, 1915, will be admitted 
to probate as the last will and testament of Francis Lang, deceased. 
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(Essex County Orphans’ Court) 
Will, Probate of—Undue Influence—Presumption— Burden of Proof. 


In the matter of the application of Rose Kundra for the probate 
of a certain paper writing apparently bearing date May 28, 1915, as the 
last will and testament of Catherine McBride, deceased. 

Mr. William J. Dowd, of counsel with and proctor for Rose Kun- 
dra, proponent and respondent. 

Mr. John J. Dwyer (of New York Bar), of counsel with and Mr. 
Frank W. Neilenday, of counsel with and proctor for Marie A. Mc- 
Bride, Loretta B. McBride, Peter J. McBride and William H. Mc- 
Bride, next of kin and appellants. 

MARTIN, J.: Miss Catherine McBride, late of Newark, died Oct. 
4, 1915, leaving her surviving the appellants, Marie A., Loretta b., 
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Peter J. and William J. McBride, nephews and nieces, who are chil- 
dren of Peter McBride, the brother of deceased, the only next of kin of 
deceased. A paper writing, apparently bearing date the 28th of May, 
1915, purporting to be her last will and testament, was presented by 
Rose Kundra, proponent and respondent, to the Surrogate, and was 
admitted to probate on Feb. 10, 1916, apparently without notice to the 
next of kin. Later the next of kin filed an appeal and the matter came 
to a hearing, testimony was taken and the case was submitted to this 
Court for determination. 

The paper writing offered for probate is on a law blank publisher's 
regular form of will; it is partly printed, partly in the handwriting of 
the scrivener, Pincus Sachs, and partly in typewriting, and is substan- 
tially as follows: 

“In the name of God, Amen. I, Catherine McBride, 98 Bleecker 
St., Newark, N. J., being of sound mind, memory and understanding, 
do make and publish this my last will and testament in manner fol- 
lowing, that is to say: I hereby request and authorize the Howard 
Savings Bank in the event of my death to pay to Peter McBride, my 
brother, one dollar and the balance to go to Mrs. Rose Kundra, my 
friend, who has incurred expenses in my behalf, also to pay all ex- 
penses of funeral and services. (Signed) Catherine McBride. Wit- 
ness, John F. Duffy. Witness, John F. Sullivan. Dated May 28, 1915.” 

The words “In the name of God, Amen, I” are printed ; “Catherine 
McBride, of 98 Bleecker St., Newark, N. J.,” are in the handwriting of 
Sachs; “Being of sound mind, memory and understanding, do make 
and publish this my last will and testament in the manner following, 
that is to say,” are printed; the remaining words of the paper writing 
are typewritten, except the words “Peter McBride, brother,” and “to 
Mrs. Rose Kundra, my friend,” which were written in by Sachs, and 
the signatures and the alleged date. The word “May” is written over 
the abbreviation “Jan,” which appears to be in a different handwriting 
and different ink from the other writing of Sachs. This is clear to the 
eye and very pronounced with the use of an ordinary magnifying glass. 
The usual printed form of attestation clause is attached on the third 
page and the name of testatrix written in by Sachs and the clause is 
signed by the witnesses. 

Catherine McBride had been engaged most of her life in domestic 
service, and about the time of the making of the paper writing was 
variously estimated by the different witnesses to be from sixty to 
seventy years of age. They all anys that she had been, prior to the 
signing of the paper writing, very feeble, confined to her bed room for 
months and most of the time actually in bed. 

Catherine McBride, on April 2, 1884, deposited in the Brooklyn 
Savings Bank the sum of $200, and during the next sixteen years at 
intervals of two or three years deposited various sums of money from 
$20 to $225, and, prior to July, 1900, never drew more than $30 at one 
time, and then only three or four times at great intervals of time. On 
January 6, 1915, there was withdrawn $2,211.68 and deposited in the 
Howard Savings Bank, where she already had opened another ac- 
count, to the credit of which there was a moderate balance. The 
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money evidently was saved by the greatest economy and self-denial, 
apparently extending over a period of at least thirty-three years. 

Catherine McBride knew Mrs. Kundra for five or six years prior 
to the signing of the paper writing, and had at various times, when she 
was not employed, temporarily taken a room at the house of Mrs. 
Kundra. Mrs. Kundra lived with her husband at 98 Bleecker street 
up to two or three years before the making of the alleged will, when 
they separated and thereafter she remained with her four children. 
From time to time she temporarily boarded and lodged women usually 
engaged in domestic service as a regular employment. Catherine Mc- 
Bride had been very ill in a hospital for a considerable period of time 
in 1914. Early in the fall of 1914 Mrs. Kundra says Catherine McBride 
made an arrangement with her to take care of her and to pay all the 
household expenses for the entire family, which then amounted to 
about $100 a month. Mrs. Kundra admitted she never had an income 
exceeding $100 a month for the expenses of her household prior to that 
time. In September, 1914, $100 was withdrawn from the Howard Sav- 
ings Bank by Mrs. Kundra, on a check signed by Catherine McBride, 
and upon the presentation of the bank book. Thereafter, in October, 
$65 ; November, $75 ; December, $55; January, $254.94 ; February, $80; 
March, $165; April, $100; May, $250, prior to the 28th; June, $375; 
July, $350, and August, $400 was withdrawn. In September $175 was 
withdrawn with the aid of a certificate signed by a physician stating 
that Catherine McBride was unable to sign a check. Sometime later 
in September Mrs. Kundra, in an intoxicated condition, appeared at 
the bank, as testified by Mr. Stivers, with a draft for the total amount 
of the balance in the Howard Savings Bank, which was about $1,975. 
She demanded that all of this money be delivered to her, but the bank 
officials refused. Mrs. Kundra on the witness stand, under cross- 
examination, testified in relation to the matter as follows: 

“Q. Now, do you remember going to the bank, Mrs. Kundra, with 
an order in favor of yourself for the full amount on deposit? 

“A. I don’t remember.. 

“Q. Do you swear that didn’t happen or don’t you know? Have 
you any recollection about it? Don’t you know? 

“A. No. 

“Q. Don’t you remember going to the bank with an order for the 
full amount and the bank refused to pay it? Don’t you remember that? 

“A. I couldn’t tell you. 

“Q. Do you see this gentleman here, Mr. Stivers? 

“A. Yes, sir; I know him. 

“Q. Don’t you remember presenting such an order to him and he 
wouldn't pay it? 

“A. With my own indorse to it? The Court: He is asking you. 
Witness: I don’t remember. 

“Q. Do you remember going to the bank with an order like that 
which was not paid? 
“A. No; I do not remember. 
“Q. You won’t swear it didn’t happen, will you? 
“A. No; I wouldn’t swear it didn’t happen.” 
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Mrs. Kundra also testified that she never made any accounting of 
any of the moneys she had received to Catherine McBride. It thus 
appears that even prior to May 28, 1915, Mrs. Kundra dominated the 
mind of Catherine McBride and finally obtained such complete ascen- 
dancy over her as to obtain a check or order for the entire savings of a 
long life of hardship, toil and self-denial. 

Mrs. Kundra was not a trained nor a practical nurse. A reputable 
physician, whose sympathies were enlisted on her behalf by a priest, 
to give medical aid to Catherine McBride, examined the patient and 
found her bodily condition so unclean that it was impossible for him 
to make a proper examination at 98 Bleecker street. He apparently 
indicated this to the priest who was in attendance, and the priest stated 
to Catherine McBride that he earnestly advised her to go to a hospital 
to receive proper medical care. Catherine McBride said she would, 
but the next day refused to go to the hospital in the presence of Mrs. 
Kundra, because Mrs. Kundra insisted upon her remaining. There 
was constant daily and nightly intoxication, boisterousness and dis- 
order by some of the occupants of the house for a long period of time, 
extending up to the death of Catherine McBride. Some of the neigh- 
bors, who have no interest whatever in the controversy, testified that 
various members of the household usually went out a dozen times a 
day for the purpose of securing intoxicants. Mrs. Kundra was the 
enly nurse, sole financial agent and business advisor of Catherine Mc- 
Bride. Catherine McBride was an invalid and helpless and compelled 
to rely on Mrs. Kundra for everything. Mrs. Kundra, notwithstand- 
ing that Catherine McBride was suffering from intercostal neuritis and 
general crippled condition from rheumatism, gave her hot brandy 
every morning. 

The paper writing was drawn by one Pincus Sachs, who collected 
insurance premiums from Mrs. Kundra and who was her friend. He 
is not a lawyer, but is a notary public. Sachs knew Sullivan, who was 
a friend and one of the boarders of Mrs. Kundra. Duffy, the other 
witness, was a grocer to whom Mrs. Kundra owed money. Sachs was 
apparently paid for his services in drawing the paper writing by Mrs. 
Kundra. Catherine McBride was not able to write very well, as ap- 
pears by her signature to the paper writing, which is almost unde- 
cipherable. 

Sachs says that he received a message that Catherine McBride de- 
sired to make a will and to call upon her, and that he did so, and she 
told him her testamentary design. He says he made a memorandum 
of her instructions in writing, and that he caused to be prepared the 
paper writing in typewriting without the name of the testator and 
the beneficiaries, notwithstanding that he knew the names of Cath- 
erine McBride, the brother Peter McBride and of Rose Kundra. He 
destroyed or mislaid the memorandum. He says he went back to the 
house a week later and Catherine McBride told him to insert the names, 
which he wrote in his own handwriting. 

At the execution of the paper writing, which immediately fol- 
lowed the insertion of the names of the beneficiaries, Mrs. Kundra 
sent for Sullivan and her daughter delivered a message to Duffy to 
come to the house. The usual formalities in the due execution of a 
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i will seem to have been pursued. Catherine McBride, who was very | 
>n- feeble, sat on the side of her bed. No one seems to have suggested the a | 
fa wisdom of appointing an executor. After the signing the paper writ- Mae 
ing was placed by Mrs. Kundra in her bureau drawer and locked up by ee 
ble her and Catherine McBride never had the physical custody of the ae 
st, document, a 
nd The evidence shows that at the time of the giving of the alleged " 
im instructions for the making of the will and when the alleged will was ag | 
tly executed Mrs. Kundra was present. H! 
red There are various other matters which might be referred to at this ‘i 
tal time but it seems to be unnecessary. One fact that appeared is that u 
1d, Pincus Sachs and no other witness made any explanation whatever of 4 
rs. the word “Jan” plainly written under the word “May.” This raises a if 
“re doubt about the transaction. Another fact is that Mrs. Kundra testi- if 
jis- fied in relation to the time when Sachs was instructed to insert the if 
ne, names of the beneficiaries as follows: if 
rh- “Q. From reading of this will did anybody read to her that they " 
iat would give her that—she was to get a decent burial? fe, 
sa “A. No, sir; she didn’t say nothing that I can remember, only I 4 
he heard her say that after her death what there was to be should be left bist 
[c- to me and to her brother.” ae 
ied This plainly shows that Catherine McBride believed that Mrs. 14 
id- Kundra and Peter McBride, the brother, were to be made the joint 4 
nd residuary legatees. Another remarkable feature of the transaction is kit 
dy that, if it is true that Sachs received all the information that was neces- Wied 
7 sary and proper to prepare the will at the first interview, as he says, pe! 
ed then why should he not have done so instead of waiting until the sec- 4 
He ond interview? The evidence of some of the witnesses is clearly un- Be 
as reliable and untrustworthy. There are many inconsistencies and con- Be 
Ver tradictions in the testimony of each of these witnesses, and the first hy 
as impression given by these witnesses upon the stand becomes absolute ri 
rs. conviction upon the reading of the stenographer’s minutes of the testi- 4 
iD- mony. ee 
. In the Sparks case, 63 Eq. 242, at page 247, Chancellor Magie (dete 
refers to the leading authorities in this State, and shows that, where st 
je- there are confidential relations combined with other circumstances a te 
he tending to show imposition, the presumption of undue influence arises, Hi 
1m and that the burden of proof to show the absence of undue influence Lm 
he shifts to the proponent. He states: “Such is the case if the evidence a’) 
nd shows that the testator was of weak mind. Dale v. Dale, 11 Stew. Eq., si 
+h- 274. So, also, if the legatee selected the witnesses or made an effort acy) 
Te to exclude the natural objects of testator’s bounty from his society, or aa: 
he to conceal the making of the will, or to conceal the fact that the will ee | 
es. had been made. Wheeler v. Whipple, supra. So, if the will is one rane 
which the testator could not make consistently with the claims of duty Sis | 
ol- ot affection. Notes of Huguenin v. Baseley, 2 Lead. Cas. Eq. (4th ed.) ei 3) | 
ra 1275. So, if the legatee drew the will, or caused it to be drawn in his ae 
to own favor. Dale’s Appeal, 57 Conn. 127; in re Walsh, 1 Redf. 236, iW) 
a was a case in which a parishioner made his rector residuary legatee, is 
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who was also empowered to name two scholarships in a theological 
seminary created by the will. The residuary legatee procured the will 
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to be drawn, and superintended its execution. Mr. Surrogate Robert- 
son, in a learned opinion, reviewing the question of undue influence in 
connection with the existence of confidential relations, held that these 
facts required an investigation as to the spontaneous character of the 
testamentary act, and imposed upon the legatee the burden of rebut- 
ting the presumption of undue influence.” 

Mrs. Kundra enjoyed a confidential relation with Catherine Mc- 
Bride as business and financial adviser and nurse, and she was present 
at the time of the giving of the alleged instructions to Sachs and at the 
alleged execution of the paper writing; she undoubtedly selected the 
witnesses and probably selected Sachs, or caused the message to be 
sent to him. She absolutely dominated the mind of Catherine Mc- 
Bride, as is shown by the inexplicable manner in which she obtained 
the funds of Catherine McBride even prior to May 28. The burden of 
proof to show the absence of, undue influence therefore shifts to Mrs. 
Kundra, and she has signally failed to sustain the burden or to ex- 
plain many damaging circumstances, and in point of fact the evidence 
establishes actual domination of the mind of the alleged testatrix. 

There seems to be sufficient evidence technically to prove that 
slight degree of testamentary capacity requisite to make a will and its 
due execution, so that the paper writing may not be set aside on that 
ground. Eastley Will, 82 Eq. 591; McKinney Will, 98 Atl. 452. 

The application for probate of the paper writing as the last will 
and testament of Catherine McBride must, however, be denied because 
of undue influence. 





MISCELLANY 


CONCERNING PROFESSIONAL CON- 
puctT 





The following question and an- 
swer appears among those re- 
cently published by the Commit- 
tee on Professional Ethics of the 
New York County Bar Associa- 
tion: 

Question: Is there any im- 
propriety on the part of a mem- 
ber of the New York Bar allying 
or associating himself with a 
member of the New Jersey Bar 
and employing the names of 
both attorneys as a firm-name in 
New York, the object and terms 
of such association being that the 
New Jersey attorney shall attend 
to the New Jersey law business of 
the firm and that the New York 
attorney shall attend to the New 


York law business of the firm, 
and the said earnings are to be 
divided in accordance with the 
rules and regulations presently 
prevailing between forwarding at- 
torneys, to wit: One-third of said 
earnings to forwarding attorney. 

Answer: The inquiry may in- 
volve questions of statutory con- 
struction, upon which the Com- 
mittee expresses no opinion. (See 
New York Penal Law, Sections 
270, 274). 

Without passing upon any 
question of law, the Committee is 
of the opinion that the use in New 
York, of a firm name which in- 
cludes the name of a lawyer not 
admitted to practice there, is ob- 
jectionable because it may lead to 
the false inference that a lawyer 
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of a ml 3 State is a member of 
the New York Bar. But if there 
is no statutory prohibition, it is 
the opinion of a majority of the 
Committee that any association 
of the limited character indicated 
in the question in which it clearly 
appears that the New Jersey law- 
yer is not a member of the New 
York Bar, or a partnership of the 
limited character indicated in the 
question not using such a firm 
name is not per se professionally 
improper. Provided, however, 
that such association or partner- 
ship is not used as a cloak to en- 
able one not admitted to practice 
in the courts of one of the states 
to practice before the courts 
thereof. 





NEW VICE-CHANCELLOR 
On Oct. 8th Chancellor Walker 


announced the appointment of 
Mr. Malcolm G. Buchanan, of 
Trenton, as Vice-Chancellor, to 
fill the vacancy caused by the 
resignation of Vice-Chancellor 
Lane. The new Vice-Chancellor 
will sit at Trenton, and it is stated 
that Vice-Chancellor Backes, of 
Trenton, will locate at Newark. 

Vice-Chancellor Buchanan was 
born in Trenton, March 10, 1881. 
He is a son of former State Li- 
brarian Henry C. Buchanan and 
a nephew of the late James 
Buchanan, for a number of years 
Equity Reporter and Advisory 
Master of the Court of Chancery. 
He was graduated from Prince- 
ton University in the class of 1900 
and from the Harvard Law 
School in 1903. He was admitted 
to the Bar as an attorney at the 
June Term, 1904, and received 
his counselor’s degree at the cor- 
responding term in 1907. He be- 
gan the active practice of law im- 
mediately upon admission as a 


member of the firm of James & 
Malcolm G. Buchanan. The prac- 
tice of the firm was extensive and 
varied. 

Since the death of his uncle in 
1916, Vice-Chancellor Buchanan 
has continued alone in the prac- 
tice of law in Trenton, and has 
one of the most extensive prac- 
tices in the middle section of the 
state. He has been essentially a 
trial lawyer, appearing frequently 
in all the courts, from those of 
first instance to the Court of 
Errors and Agpeals, and has ac- 
quitted himself in a way to attract 
the attention of the Bench and 
Bar. 

Vice-Chancellor Buchanan is a 
Republican. In naming a Vice- 
Chancellor of that political faith, 
Chancellor Walker has followed 
the custom of a non-partisan ju- 
diciary in the higher Courts. 





OBITUARIES 
Mr. James H. RoGers 


James Hague Rogers, a pioneer 
resident of Paterson, and prac- 
titioner in the legal fraternity for 
half a century, died at his home, 
287 Broadway, Paterson, on Sept. 
8th, after a lingering illness. He 
was an invalid for the past three 
years. He was a son of the late 
Dr. Alexander W. Rogers, one of 
the most respected doctors of the 
city. 

Born in Paterson in November, 
1848, Mr. Rogers was educated in 
local private schools, after which 
he was graduated from the New 
York University Law School. He 
was sixteen years old when he 
entered College. He practiced 
law in the office of the late Henry 
A. Williams, father of the pres- 
ent Judge Robert Williams, for a 
time. He opened an office of his 
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own about the year 1870. He was 
one of the early members of the 
Passaic County Bar Association. 

Lawyer Rogers served in the 
New Jersey State Assembly and 
also acted as secretary to former 
Governor John W. Griggs, when 
the latter was a Senator. 

The deceased has lived a retired 
life for the past ten years. He 
was married in 1876 to Miss Car- 
rie Cundell, who is his only sur- 
vivor, his daughter, Mrs. David 
Williams, and two sons having 
died. 

At the funeral representing the 
law were Vice-Chancellor Steven- 
son, Judge Hilton, City Counselor 
Randal Lewis, and John H. Rey- 
nolds, Esq., who had studied law 
with Mr. Rogers. Of the medical 
profession were Drs. Ash, Harris, 
Johnson and Maclay. The address 
made was by a Jewish Rabbi, Dr. 
Abram S. Isaacs. The speaker 
and Mr. Rogers had been fellow- 
students at New York University. 
Dr. Isaacs traced the bond of 
friendship that had bound them 
together till the end. While the 
Rabbi’s chief interest has lain in 
Germanic literature, and in the 
Semitic languages, of which he is 
Professor at New York Univers- 
ity, and Mr. Rogers’ interest was 
more in Mathematics and Astron- 
omy and French literature, never- 
theless both men were wide read- 
ers, with the broadest sympatkies, 
and from its academic beginnings 
their acquaintance had ripened 
into the friendship of scholars. 


Ex-Jcuper Davin G. ZABRISKIE 


Ex-Judge David D. Zabriskie, 
former Judge of the Bergen 
County Courts, dropped dead of 
apoplexy, Oct. 7th, in the title 
searchers’ room in the office of 
the county clerk, in the Bergen 
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County Court House, in Hacken- 
sack. He collapsed when he at- 
tempted to reach to a high shelf 
for a book and he died within a 
very few minutes. 

Judge Zabriskie was born at 
Paramus, Nov. 27, 1856, and was 
graduated from Rutgers College 
in 1879. He read law at Columbia 
Law School and with Collins & 
Corbin, of Jersey City, and was 
admitted to practice November, 
1882, and became counselor in 
June, 1889. He was a member of 
the New Jersey Assembly in 1894 
and 1895, and, later, was counsel 
for Bergen County. From 1898 to 
1908 he was Presiding Judge of 
the Bergen Courts. He was Presi- 
dent of the North Jersey Title In- 
surance Company, of Hackensack. 
He was a prominent resident of 
Ridgewood, where he made his 
home for the past thirty years. 
He lived at 84 West Ridgewood 
avenue. On Oct. 21, 1883, he was 
married to Miss Lizzie S., daugh- 
ter of Isaac and Mary (Runyon) 
Suydam, of New Brunswick, whp 
survives him. His only daughter 
died some years ago. 

A correspondent who saw the 
Judge the morning of his death 
thus writes to the Journal: “On 
the morning of his death I met 
and conversed with the Judge at 
the Susquehanna Station, and he 
then looked well and told me that 
he was feeling very well. I have 
never heard of his having been ill 
at any time. He was a well-pre- 
served man; did not look 63 years 
of age; was well-proportioned to 
his height, weighing about 165 
pounds, and was always an active 
practitioner. He has always been 
a prominent member of the Ber- 
gen County Bar, and was a man 
of excellent repute and high char- 
acter.” 








